Guidance On Conflicts of interest - (GoPI3Ks 1176289)

Trustees of the charity have a duty to act in the best interest of the charity and not
damage the charities reputation or the confidence of the publics’ trust in the charity
by putting themselves in any position where their duties as trustee may conflict with
any personal interest they may have.

This document outlines our guidance if a trustee has a personal or other interest.
The guidance follows a 3 step approach:

o Identify a conflict of interest
« Deal with a conflict of interest
¢ Record a conflict of interest

Identify a conflict of interest

The law says that each individual trustee must avoid putting themselves in a position
where their duty to act only in the best interests of the charity could conflict with any
personal interest they may have. In practice this means that:

o Individual trustees who fail to identify and declare any conflicts of interest will
fail to comply with their personal legal responsibility to avoid conflicts of
interest and act only in the best interests of the charity

e The trustee body must ensure that any conflicts of interest do not prevent
them from making a decision only in the best interests of the charity

There are 2 common types of conflict of interest: financial conflicts and loyalty
conflicts.

Financial conflicts

These conflicts happen when a trustee, or person/s or an organisation connected to
them, could receive money or something else of value from a decision made by a
trustee.

This do not include a trustee’s expenses — for example, attending a charity
conference

Some common examples
Financial conflicts for a trustee happen if the charity is deciding whether to:

o Pay the trustee for doing their trustee role (more than their expenses)

« Employ or pay the trustee, or their relative, for some work at your charity, or
its trading company

e Sell, loan or lease charity assets (land or anything else the charity owns) to
the trustee

e Buy, borrow or lease charity assets from the trustee

e Buy goods from a business owned by the trustee



It still counts as a conflict, even if your charity would get a good deal for its money.
Loyalty conflicts

These conflicts are not about money or other trustee benefits. They happen when,
for other reasons, a trustee might not be able to make decisions that are best for the
charity.

Some common examples

This can happen if the charity’s decision involves a person/s or organisation/s linked
to a trustee. For example:

o the trustee’s employer

e another charity where they are a trustee

o the organisation that appointed them as a trustee
o their relatives, partners or friends

There can be a conflict because the trustee’s responsibility (or loyalty) to the other
organisation or person could compete with their responsibility to the charity.

This must be identified and dealt with promptly and properly, not just by the trustee
involved in the conflict but every trustee involved in the charity. If it isn’t then we are
not meeting our joint legal responsibility to make decisions:

e Based only on what’s best for our charity
e Without influence from your personal interests

Having identified a conflict of interest, trustees must act only in the best
interests of the charity. This means that we must consider the issue of the
conflict of interest so that any potential effect on decision making is
eliminated.
Follow these 4 steps.

1. Declare conflicts of interest (step 1)
Conflicts of interest must be declared to other trustees early on, before discussions
or decisions happen. Do not ignore something that could be a conflict, talk to the
other trustees if you are unsure by:

« Identify and declare conflicts at the start of meetings - have this as a standard

agenda item
e Keep and update a register of interests

Details found in our constitution on conflicts of interest state the following:

A charity trustee must:



Declare the nature and extent of any interest, direct or indirect, which he or
she has in a proposed transaction or arrangement with the CIO or in any
transaction or arrangement entered into by the CIO which has not previously
been declared; and

Absent himself or herself from any discussions of the charity trustees in which
it is possible that a conflict of interest will arise between his or her duty to act
solely in the interests of the CIO and any personal interest (including but not
limited to any financial interest). Any charity trustee absenting himself or
herself from any discussions in accordance with this clause must not vote or
be counted as part of the quorum in any decision of the charity trustees on the
matter.

A checklist for trustees can be found here:
https://assets.publishing.service.gov.uk/media/5a75150ce5274a59fa71743b/Checkli

st for trustees.pdf

Consider removing conflicts of interest (step 2)

Trustees should take action to stop the conflict from affecting their decision/s. This
action will depend on their situation, but they must decide based only on what is in
the best interests of the charity.

They must consider if it is best for the charity to remove the conflict. This is
particularly important if it is a serious conflict, which include but not limited to:

Are so acute or extensive that the trustees are unable to make their decisions
in the best interests of the charity, or could be seen to be unable to do so

Are present in significant or high risk decisions of the trustees

Mean that effective decision making is regularly undermined or cannot be
managed in accordance with the required or best practice approach

Are associated with inappropriate trustee benefit

Removing the conflict of interest is likely to mean:

Not pursuing the course of action

Proceeding with the issue in a different way so that a conflict of interest does
not arise. This might mean deciding not to consider using a trustee’s company
to do some work for the charity if this would mean that the number of
payments to trustees, although authorised, is at risk of introducing levels of
conflict of interest which could be difficult to manage and to justify. It could,
exceptionally, mean seeking the Commission’s prior authority to a continuing
and widespread conflict of interest

Securing the resignation of a trustee affected by a conflict of interest

Not making trustee appointments which will introduce a conflict of interest

If you decide that you do not need to remove the conflict, you must prevent it from
affecting your decision in a different way. Use the following steps to manage it.

Manage conflicts of interest (step 3)


https://assets.publishing.service.gov.uk/media/5a75150ce5274a59fa71743b/Checklist_for_trustees.pdf
https://assets.publishing.service.gov.uk/media/5a75150ce5274a59fa71743b/Checklist_for_trustees.pdf

You must not allow the trustee - or organisations or people connected to them - to
benefit from your charity, unless it’s allowed by (any of the following):

Rules in your charity’s governing document — see above for more information.
The law
The Charity Commission or the Court

Keep arecord of conflicts of interest (step 4)

What the conflict was

Who or what it affected

When it was declared

An outline of the discussion

Did anyone withdraw from the discussion

How you managed it — how the trustees took the decision in the best interest
of the charity.

If there is a number of serious conflicts of interest, what procedure is there?

The Charity Commission suggest the following:

Common examples of serious conflicts are where:

a majority of you have a conflict

there is a single trustee, for example, a company or local authority and they
have a commercial interest in the charity decision

your decision involves significant money or risk, and there is a conflict

Options can include:

Can you remove the conflict? Consider:

changing your plan

asking a conflicted trustee to resign

deciding not to appoint a conflicted person

appoint more trustees that are not affected by the conflict

Legal advice can be sought and even paid for by the charity, if it is for the
benefit of the charity

In extremely high risk cases we can contact the Charity Commission to look in
to the conflicts.
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